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AvpEA, from the District Court of %m,.w.mméu%qc&e&

] Uiﬁo& Oonb&. of ;.moFBo.,

. ‘The wgsmm ‘had judgment enjoining *_wa mﬁa o 8%5
kum. and the m&obmpuwm mwg&&.

H

i

Eoﬁg 25*. ?a cause ,am placed on the o&oummn

iy

with? the mﬂwﬁmﬂg ‘of the parties, mwomﬁ.. on’ compliance
with the provisions of Rule Fifteen. The eﬁgmgwa “and
the briefs or points and authorities of both arties, must be
filed before the Court will permit the cauw m@ to be placed
_upon the calendar on the stipulation of the parties. These

mwosb...ﬂvg the motion is made. ,,H&o% are

‘[No. 3,091

:FrpihiL CORSTITUTION.—No white person born within the limits of the
United States and subject to their jurisdiction, or born without those
limits and subsequently naturalized under their laws, owes his status of
"4 citizenship to the recent amendments to the Federal Constitution.
. PURPOSE OF THE ‘FouRTRENTH AMENDMENT.—The purpose of the Fourteenth
 Amendment to the Constitution of the United States was $o.confer the
gtatus of ditizenship upon a numerous. class of persons domiciled within
the limits of the United States who could not be brought within the opera-
tionof the naturalization laws because native born, and whose birth, though
native, had at the same time left them without the statas of &msgniw.
Such persons were not white persons, but in the main we 4%» “African
%:Eoom who had been held in slavery in this country, ,or having themselves

voou ‘held in slavery, ts.o the native-born %maa&vu :
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any ' citizen - from’ ‘voting. © It needs no wwoggaon.pb go
: Constitution of $6 United States to prevent States’ mn.o.B dis-.
mn@uo?mEm any citizen, for, if once invested with ‘the{funda-
ABmE,\& Smg to 408 o mgdo can moms.oua 1o H.am,mwpwﬁo

£

&HEB. male” citizens ‘Hm an admission that gmw Fourteenth

,b,Eoun.HBobﬁ by its terms docs away with the ._ﬁmgm om tho
several, Statessto any. restriction o<oH. the right to: 408
..mgdo_m_ Sm.% H.mm‘&pwoéwo manner of 485@ but cannot tako

, if the latter is conceded to: be a
'Y .

mgmmﬂbggﬂ ﬁmw mgumﬂ&mo@ d% ﬁuo OObmch.Sob sof the
b

.4 Hg H.ommonm@u& @mhp.% that the puwoum@n is 2 citizon “of

i thehge of :twenty-oneyyears,
% ﬁi.am of. ?w laws om {the :State? of

s, and refers the Court to the following mﬁ?oﬁﬁ& viz:
E HH om ?m.OoumgaSob of the State of ,om.rmowEP :

£ N

H&w ,.@Fﬁmﬂm. mvwr& to ‘the QoE& c&oﬂ.. for:‘awrit
mandamus against the defendant, who is the’ Ooﬁbq.. Clerk
om the Ooﬁ#% of mmbdm..QHdN to ‘compel him to: Emoﬁ_um. her
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It appears that she'is'“a white female resident and citizen
of the United States and of the State of California, over the

age of nﬁou&robo years, and for more than one year last
past a resident of Santa. Cruz Count ,, and was born within

the limits land - mzwwm\oa ‘to ‘the jurisdiction of the United
States. SRRt SRR S
The Court below held that by reason' of her sex she -wag

disqualified to onwoMmam”?o oﬂo.o&do:wwgovmm@w“H pﬁmmawm

admitted that if her claim in that &m(m.uv% idt0 be deter-
.mined alone; by the’Constitution and.laws of this State,
excluding, as° they dd, persons of her ‘sex from the exercise
‘of the elective franchise, the judgment below is correct, and
should be affirmed here,”. . ™ o ! /
But it is claimed thatishe is entitled to registration as a
voter by reason of ! the fitst section of the recent amendment

to the Umdommwmioﬁwumﬁm%ﬁoﬁ ot July 20th, 18685 known as’

the Fourteenth Amendment. “That seation is in" tho follow.
ing words: =it A S AN s U

¢ Article 14, Section 1.- All persons. born or naturalized
in ‘the United States, and subject to the jurisdiction, thereof,
are citizens ‘of the United States and-of the State wherein
they reside. ' No State shall make .oﬁnw.momwm\m.u%m law which
shall abridge-the privileges/ o HBuEEﬁBm\om citizens of the
United States, nor shall’any State ' déprive any" person of
life, liberty,” or property,:without @ﬁmﬂ#oomwm of law, nor
deny to any person within its jurisdiction the equal protec-
tion of the laws.” L L

L Tt is claimed thatithe plaintiffiis & citizen’ of the

United States and of ‘this State.: Un
is argued that ‘she ‘became?such by forcs’ of the first section
of the m.ocgmwwﬁww%&gmsgp.,&,H..gm% uom#&. mHE@ how-
ever, is a ‘mistake.  It'Could a3’ well :be’ claimed’ithat she
became free by the effect of ‘the Thirteenth Amendment, by

A N s N . e :
which me<8..<..3.€.pdomm?wmw.w..moﬂmro was no less a citizen

¥
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than she was free before the adoption of either of thece
amendments. No white person born within the limits of
the United States, and subject to their jurisdiction, or born
without those limits, and subscquently naturalized under
their laws, owes the status of citizenship to the recant
amendments to the Federal Constitution. The history and
aim of the Fourteenth Amendment is well known, and the
purpose had in view in its adoption well understood. That
purpose was to confer the status of citizenship upon a
numerous class of persons domiciled within the limits of
the United States, who could not be. brought within the
operation of the naturalization laws beecause native born,
and whose-birth, though native, had.at the same time left
them without the status of citizenship. These persons were
not white persons, but were, in the main, persons of African
descent, who had been held in slavery in this country, or, if
having themsclves never been held in slavery, were the
native-born descendants of slaves. Prior to the adoption of

doubtedly she is. It

PETITIONER'S

it

. and this is true.

the' Fourteenth Amendment it was scttled that ncither
slaves, nor those who had been such, nor the descendants of
these, though native and free born, were capable of becom-
ing citizens of the United States. (Dred Scott v. Sanford,
19 How. 393.) The Thirteenth Amendment, though con-
ferring the boon of freedom upon native-born persons of
African blood, had yet left them under an insuperable bar
as to citizenship’; and it was mainly to remedy this condition
that the Fourteenth Amendment was adopted.

This is recent history—familiar to all.

+2. It is next claimed that, by whatever means the plaintiff
became a citizen of the United States, her privileges and
immunities as such citizen cannot be abridged by State laws;
The purpose and the cffect of the amend-
ment, in this respect, is to place the privileges and immuni-
ties of citizens of the United States beyond the operation of
State legislation. Those immunitics and privileges, what-
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ever they may be, pﬂmuw..nmambﬁm& mbm Iprotected in every
State by this clause in the Federal Constitution. ,

3. It is urged that, among these privileges and immunities,
is Wb&cmo«f the privilege of the plaintiff to exercise the’
elective franchise d&%ﬂ.ﬁg. limits of.this State, feven in
disregard of the Constitution and law: mwﬁro State, which
unquéstionably exclude persons of her mnk/. “ And this brings
us. to inquire what is meant by the phrase « privileges or
immunities of citizens of; the United: States,” as used in this
amerdment, | ‘- % IR o .

This phraseology was

.. confederation ‘between the American States it wad provided

“that the free inhabitants/of eagh of these States: @pﬁwmﬁ.
vagabonds, pﬁm.\.,mcwﬁ&ww\ from *.justice; excepted), :shall be
entitled to all privi imm )
the several -States and:fth

every pther, enjoy all \@.AUMW&

the inhabitants thereof , respectively,” ete. (Art. IV.): The
term “ privileges. and .immunities” was ;thérefore not.a new

" one when, in the second {section of the fourth article of the

Federal Constitution, as dmspzwwm.e.w_om.& -was: declared
that “the citizens of each State shall beientitled toall privi-

h leges and immunities of’citizens in the several States” The

words “ privileges @3& §§e§§§: had ,“p..w Hgm& time acquired
a distinctive meaning and-'a well-known signification.” They
comprehended the enjoyment of. life and -liberty, and the

“right to acquire ‘and possess property,and.to. demand . and

receive the protection of+the Government'in aid.of  these.

They included”the right t0{sue and .defend in the Courts, to -

have the benéfit)of the writ of habeas corpus, and an exemp-
tion from E%&w taxes or heavier impositions than were to
be borne by other - persons ~under like: conditions;and cir-
cumstances. A G -

‘known EoE. Em.?q_,.puﬁ%ou to the
formation of the present’ Federal Union. In the articles of

TN

erce, .
~ subject to the same duties, impositions, sad resirictions as

Tt g

f.
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The Federal Constitution went into opcration in March,.
1789, and within a few yoars thercafter—in 1797—a, question.
came before the General Court in Maryland in respect to the
meaning of tho words “privileges and immunitios” as Uhus:
employed in that instrument. The question was argued by
the mogt eminent counsel in the State, and among them was
the celebrated Luther Martin, then Attorney General.  Upon
this point the Court said: “Privilege and immunity aro
synonymous, or nearly so. Privilega signifies a poguline
advantage, exemption, immunity; Immunity signifies exemp-
tion, privilege. The peculiar advantages and exemptions
contemplated  under this part of the Constitution may bo
ascertained, if not with precision and accuracy, yet satisfac-
torily. By taking a retrospeetive view of our situation ante-
cedent to the formation of the first Genera) Government, or
the Confederation, in which the same clauso is used verbatim,
one of the great objects must occur to every person, which
wes the enabling of the citizens of the sevéral States to
acquire and hold real property in any of the' States, and
deemed necessary, as. each State was a sovereign and inde-
pendent State, and the States had confederated only for the
purposes of general defense and sccurity, and to promote the
general welfare. It seems dgreed from the manner of cx-
pounding or defining the words ‘ immunities and privileges’
by the counsel on both sides, that a particular and limited
operation is to be given to those words, and not & full and
comprehensive one. It is agreed it does not mean the right
of election, the right of holding office, the right of being
elected. ' The Court are of opinion it means that the citizens
of all the States shall have the peculiar advantage of acquir-
ing and holding real as wcll as personal property, and that

‘such property shall be protocted and sceured by the laws of

the State in the same manner as the. property of the citizens
Cavr. Reps. XLIIT—4
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om the mgwo is wuoﬁoowom ” -ete. AQQS,%@&N v. Morris, 3 Harr.
& McH. 554.) :

The expression, “ Hud.ﬁummomw m.Ew immunities,” had been
‘found in the Constitution for a. period- of near eighty yecars
‘prior to-the-adoption. of ‘the Fourteenth:Amendment, and
had never been supposed- to include the: 5@5 to the. exercise
.of the elective franchise.? Notwithstanding the- citizens' of
each State were, mc.Bnm all ﬁpm& time;: ‘entitled: to all the
‘privileges and immunitiés of citizens'in the séveral States,
‘it was never" wagow& spg the-citizenof-any State: might,

" -upon his removal :into-any other. State, : lawfully-claim to
‘vote. there" because he ‘had exercised g@@ wSﬁHomo in the -

" State from which he had just emigrated. -

‘In point of:faet: the  Btates have ‘generally aoﬁmmﬁo@ the
HESHAS of. gm\ elective Ifranchise. upon..such ‘of .their male
‘ihhabitants as had; be citizens of‘the United States, if
-of the requisite .age,. ete:#: This circumstance has:given rise
‘$0 a otion in some quarters that the: privilege of .voting and
‘the shatus of citizenship are necessarily. connected in some
‘way—s0 that the existence .of the one. argues that of the
.other. But the history.of: the oog&n%vmwnvﬁm that-there was
-never any foundation:fo mﬁow & view. - Thus. citizens of the
United States, residentin/the State Virginia/jwere pre-
“vented' by ‘Statelaw" i voting ‘there; unless ‘seized of a
freehold estate; and citizens of - ?o_d itéed States, resident
in Massachusetts, wers:by the laws of.that State denied the
-privileges of ‘the elective franchise, E&omm owners of per-
._-sonsl property to a designated amount. > While. the . privilege
-of voting was thus, by iState laws, withheld: in those. mgaom
from persons’ ‘who were.: ‘citizens of. aro United :States, the
elective franchise was in. other States.of. the Union ‘conferred
‘by State laws upon persons who were not-citizens. . In New
York and North Carolina, for instance, at.an early .day the
‘privilege of voting was. conferred upon ‘negroes, persons of
African: mamaoba ﬁbmwa omwSE ooh&ﬁoum. Hgmm ‘were not

“[Sup. Ct.’
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citizens of the United States, nor then cven capable of be-
coming such.” In Wisconsin and Michigan, though negrocs
were cxcluded, persons of the Indian blood were admitted;
and in Indiana, Illinois, Minnecsota, and other States, un-
naturalized foreigners were by State laws allowed to vote—
following in. this respect the carly policy of the Federal
Government, who, in the ordinance of 1787, for the govern-
ment of the Northwestern Territory, had permitted the
elective franchise to the unnaturalized French-and Cana-
dians, of whom the population of that Territory was then
largely composed. It will be found-that from the ear-
liest periods of . our history the State laws regulated the
privilege of the elective franchise within their Hop%ooeﬁ,
limits, and that these laws were cxactly such as local in-
terests, peculiar conditions, or supposed vomo% dictated, and
that it was never asserted that the exclusion of any class of
inhabitants from the privilege of voting amounted to an
interference .with the privileges of the excluded class as
citizens. As was well said by Judge Mrurs, of tho Court of
Appeals of Kentucky: “The mistake on the subject ariscs
from not attending to a sensible distinction between political

" and civil rights. The latter constitute the citizen, while

the former are not nccessary ingredients. A . State may
deny all her political rights to an individual, and yet he may
be a citizen. The rights of office and suftrage arc political
wﬁ.&%. and aré denied by some or all the ﬁggm to part of
their wowﬁpﬁob who are still citizens. A citizen, then, is
one who owes the Government allegiance, service, and
money v% way of taxation, and to w HSE the Government,
in turn, grants and msms.,paoow liberty of person and of con-
science, the right of acquiring and possessing property, of
Emﬁﬂpq@ and Euo social rclations, of suit and defense, and
security of person, estate, and reputation. These, with some
others which might be enumerated, being guaranteed and
sccured by Government, constitute a citizen. To aliens we
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extend these privileges' by courtesy; to others we secure
them—to male as woll as female—to the infant as well as thoe

- person of hoary hairs.” *(1.Litt. R. 342.)

4. But the HpsmﬁpWo of the second section of the Four-
teenth Amendment itself demonstrates that the’elective
franchise is not one of the privileges br immunities” men-
tioned in the first section, and as mﬁow hot to do abridged
or taken away by State laws. o /

The second section of the amendrmuent
upon this moES is in &Wo following So&m

“Section 2. wowagmbgﬁpdom mrm.: be m%wouﬁobom among -
~the several ﬂwm&bmw accordin m to their resp cctive ng..)o,:m.

wdi¢

But when the right to vote * * .* s denied to mbus
of the male inhabitants om such State, being &ﬁg&roﬁo Years
of age, and citizens o . ‘
basis of representation:therein’shall be” ‘reduced” * * *
ete. ¢ C o LA
» T

It will thus be seen that by this second section of the
Fourteenth Amendment it is expressly provided ‘that if the
State law shall deny Spo “elective franchise to the citizens of

the United States therein mentioned, the basis of Federal

representation to which. manw State’ S_oEm -otherwise be enti- .

tled shall be gmaaﬁwob Ew& in oobmoﬁzgom of such denial

readjusted and reduced in a designated’ ratio. If the power
of the State to deny the elective franchise to a citizen of the
United States had been absolutely taken away by the first
section, then a State law enacted for that purpose would
necessarily be absolutely void—as a bill. of attainder passed
or ex post facto law enacted, would be:yoid, as being in con-
travention of the inhibitions of »f&u&o I, Section 10, of the
Tederal Constitution. “But by the second section of the
amendment under consideration it is wnoimmm that the-action
of the State authority denying the right of citizens of the
United mapamm 8 <o$ 80 far muoB vmﬁm EE and 49@ shall

(so mﬁ. as Emamﬁmp

g United -States * %%  the

L e
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furnish a new basis of Federal numbers in the State, upon
which a now npportionment of representabion in Congress is
to follow. It is inconceivable that such constitutional conse-
quences ‘arc to follow the doing of an act which the Consli-
tution had just forbidden to be done at all.

5. The Fifteenth Amendment to the Constitution was
adopted nearly two years after the Fourteenth. It provicles
that the right of a citizen of the United States to vote shall
not be denied on account of race, color, or previous condition
of servitude. If, under the Fourtcenth Amendment already
adopted, the right of a citizen to vote was not to be denicd
upon any ground whatsoever, what neeessity or propricty in
subscquently providing that it should not be denied upon
either of three enumerated grounds? It will be seen that
the construction claimed for 25 TFourtcenth Amendment by
the counsel for the plaintiff would leave :o&:m: for the Iif-
teenth to operate upon.

Many other and hardly less cogent reasons might be men-
tioned going to show that the elective franchise is not onc of
the immunities or privileges sccured by the first scetion of
the  Fourteenth Amendment.” The mere power of the State
to determine the class of inhabitants who may vote within
her limits was not curtailed in the Fourtecenth Amendment.

The Fifteenth Amendment took away her authority to
discriminate against citizens of the United States on account,
of either race, color, or previous condition of servitude; hut
the power of exclusion upon all other grounds, including that
of sex, remains intact.

Judgment affirmed.
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